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Guidelines

Proceed withl extreme caution

AVoid assumptiens and boiler plate
approaches

Consider both ADA and EMLA implications

Apply statutes/regulations precisely and
carefully

Work to obtain sufficient information from
doctor/employee to make informed
decisions




Scenano 1

The Extremely Vague Note




Scenario 1 — Backgreund

Johnrhas been out sick for two weeks, |
has no sick leave available.

Upon his return, he requests FMLA leave
and presents the following...




The “Note”

LA, BBaa™Gr, BLAD,, BB AD., XX
D55 GOING SOUTH ST.
LAS VIEGAS, NV SD 1404

March 4, 2005

John has been ill and under my care. Please
excuse John from work during this time.

Sincerely,

00,

L.M. Killingu, M.D., B.D., XYZ







Sufificient Infermation

o Employee inguiny:
— John notifies you that during his absence, he
Was suffering firem the flu, was tunder a

doctor’s care, and that the doctor prescribed
medication

— John also mentions that he just saw the
doctor before returning to work




Serous Health Condition

o Colds, flu;, headaches de net generally: gualiny

o Bl see continuing treatment” definition

— A period of Incapacity’ of more than three consecutive
calendar days, and any subsequent treatment or

period of Incapacity relating to the same condition,
that also involves:

Treatment two or more times by a health care provider

Treatment by a health care provider on at least one
occasion which results in a regimen of continuing treatment
under the supervision of the health care provider.




Sufficrent Information

o Inguire of doctor

— Obtain certification for serious health
condition

— Allew at least 15 days (for unfereseeable
leave)

— Consider WH-380 or create custom
certification

— Consider requirements of sick or medical
leave plan

* Preliminary designation of leave




Sufficrent Information

e [DOCIOK'S response
— Patient called effice en Eebruary 29

— He was advised to rest, increase fluids, take
Tylenol

* Inconsistency between employee and
doctor

— Follow up with employee
— FMLA limits clarification from doctor




Serous Health Condition

o DEES one telephone consultation
constitute treatment Under “centinuing
treatment” definition?

o \Was John treated two or more times?

o \Was John under a regimen of continuing
treatment?




Scenario 1 - Conclusion

IHave rnght te: claniy/investigate Vague netes

Common allments may qualify. for EMILA
Under “continuing treatment™ definition; of
serious health condition

Must obtain sufficient information from doctor

Resolve conflicts in information reasonably
and seek clarification within allowances of
law




Scenarno 2

The Extremely Flexil
Accommodation Reguest




Scenario 2 — Backgreund

Suge Is the receptionist for a small Cempany.

IHer schedule corresponds directly to the
Company’s business hours.

There Is no coverage for Sue during her lunch or
breaks. During those time periods, calls are
answered by an answering machine.




The *Letter”

DR.STEVEN P.FANTASY, M.D.
8300 Lost Wages Bullavard South

DR.STEVEN P. FANTASY, M.D.
8300 Las Vegas Bullavard South
LostWages NV 21100

To Whom It May Concern:

Sue suffers from cluster headaches which strike
without wamning and cause such severe pain she
cannot function in any fashion. After such episodes,
she 15 left exhausted and often will sleep for several
hours. She needs to be excused from the attendance
policy and a flexible schedule such that she can
report to work when she is able 1o do so.

Truly,

N

DR. STEVEN P. FANTASY, M.D,

Las Vegas, NV 21100

Sue suffers from cluster headaches which strike
without warning and cause such severe pain she
cannot function in any fashion. After such episodes,
she is left exhausted and often will sleep for several
hours. She needs to be excused from the attendance
policy and a flexible schedule such that she can
report to work when she is able to do so.




Elexiple Accommodation — Now
What?

e (Consider ADA and EMLA

e Opbtain sufficient INformation
— Doctor legitimate?

— Condition and symptoms legitimate?
e Research both
e Consider consultation with expert




Disanility: Definitions

v DISABILITY - physical or mental impairment that
suhstantially imits ene o5 moere major life activities

v IMPAIRMENT - disorder, condition,, disfigurement, or
anatomical loss affecting one or more body systems or
any mental or psycholoegical disorder

v MAJOR LIFE ACTIVITIES - caring for oneself,
performing manual tasks, walking, seeing, hearing,
speaking, breathing, learning, and working.




Disanility: Definitions

v SUBSTANTIALLY LIMITS - unable te perierm a major
life activity, or significantly restricted as te the condition,
manner or duration under Which: can perienm a majer life
activity.

Consider: nature and severity of the impairment;
duration or expected duration of the impairment;
and the permanent or long term impact, or
expected impact, of or resulting from the
Impairment




Sufficrent Information

o [AguIry to doctor
— Release/permission from employee
— Essential fiunctiens of position

» Preliminany designation of employee’s
Status




Sufficrent Information

e [DOCIOK'S response

— Explains cluster headaches, effects ana
medications

— Substantially limits ability to sleep, drive, take
care of oneself, and function physically and
mentally during episodes




Application - Disanility

Iimpaimment

Major lifer actvity
Substantially limited
Mitigation measures

Qualified = a disabled individual who, with
or without reasonable accommodation,
can perform the essential functions of the

position




Interactive Process

o Emploeyer has a mandatory ohligation te
engage In an Interactive precess with the
employee to identify and implement
appropriate reasonable accommodations

o Duty Is continuing




Reasonable Accommodations

o EXCUSE from attendance policy
o [Elexible schedule

o Other alternatives — e.g. leave

— May be appropriate where it would permit
employee, upon his return, to perform the
essential functions of the job




Unaue: iHardsnip

UNDUE HARDSHIP - significant difficulty’ or expense
Incurred by empleyer

Consider:
nature and net cost of the accommodation;

overall financial resources, the number of persens
employed, and the effect on expenses and resources;

type of operation, relationship to other facilities;

Impact upon operation, including the impact on the
ability of other employees to perform their duties and
the impact on the facility's ability to conduct business.




Scenario 2 - Conclusion

o AVOld jUmpINg teconclusiens

o Gather suificient infermation te analyze
each element of the disability definition

o Employer’s burdenire: interactive process
IS heavy — carefully consider all options




Scenano 3

The Changing Opinion




Scenario 3 — Backgreund

As an ADA accommoedation, Billfhas heen
offt ofi Werk for 6 menths for depression and
pipelar disorder in order to allow: him and his
doctors time to establish an effective
treatment regimen.

Shortly before his leave expires, you receive
the following...




Dr. Kwak"s Elrst Opinien

KWAK MEDICAL GROUP
1313 Mockingbird Lane
Las Vegas, NV 89100

March 18, 2005

Bill is released to full duty. He will require
intermittent time off to attend appointments
with me and his other physicians.

Sincerely,

KKt

Karl Kwak, M.D.




Your Reaction




Scenane si— he Changing
Opinien
s You make arrangements for Bill'te return
e/ work. Bill'cannot returm; 3/21. as yeu

ieguest, because he will'be eut of tewn
assisting his moether wWho IS being movead

INto' a nursing heme. You agree he will
return to work April 4.

* You then receive the following note from
Dr. Kwak...




Dr. Kwak's Second Opinien

KWAK MEDICAL GROUP
1313 Mockingbird Lane
Las Vegas, NV 87100

April 1, 2005

Bill is still struggling with his ability to cope
with stress. He can return to work in a low-
stress, non-hectic environment where he can
focus on one item at a time. He should not
be placed under the supervision of his
previous supervisor.

Sincerely,

KAt

Karl Kwak, M.D.




Chianging Opimaien = New \What?

o Continuing duty teraccommodate

o |nguire of doctor
— Release/approval of employee
— Determine basis for change of opinion

o Determine whether present limitations
meet disability definitions

* Preliminary status of employee




Chianging Opinien — Now WWihat?

» Analyze doctor’s response

o Goal =Is'he disabled analgualified?
— Consider disability definitions
— Consider essential job functions




Reasonable Accommodations

o Changing SUpenvisor
LOW: Stress envirenment
=@CcUS on only one task at a time

DUty to provide alternative
accommodations

— Additional leave

— Transfer

— Working from home




Scenario 3 - Conclusion

One accommodation does; not
autematically: bar ethers

IHoldl a conflicting docter’s feet to the fire

Proceed throughi the disability analysis
again

Consider alternative accommodations —
keep an open mind




THANK YOU
FOR

YOUR ATTENTION




