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Between 1992 and 2000, the total number of federal civil rights
discrimination charges filed with the Equal Employment Opportunity
Commission ("EEQC!") has decreased. However, during the same time
frame, charges asserting violations of the anti-retaliation provisions of the
Civil Rights Act of 1964 (Title VII) have nearly doubled, fueling a raging
debate over the scope of the federal anti-retaliation laws.! In April 2001,
the United States Supreme Court provided some long-overdue guidance
with respect to these provisions when it issued its unanimous decision in
Clark County School District vs. Breeden.2 Breeden characterized as "sexual
| harassment" a single incident in which a fellow human resoutces
8| professional read from a report referencing a job applicant's admission that
# he had told a female that "making love to you is like making love to the
1 Grand Canyon," then said he did not "understand" the relevance, and
"chuckled" about it with another human resources professional. Breeden
complained internally, then contended that almost every action thereafter
by the School District constituted "retaliation" for that complaint,

The Court's holding in Breeden addressed two important issues
involving the burdens placed upon employees seeking to recover under
the anti-retaliation provisions of Title VII: (1) the type of conduct an
employee "opposes," and (2) the type of proof required to show a given
employment decision was carried out in retaliation for protected activity.

Overview of Title VII's Anti-Retaliation Provisions
Title VII's anti-retaliation provisions are typical of anti-retaliation statutes, and provide that:

It shall be an unlaswful employment practice for an employer to discriminete
against any of his employees or applicants for employment . . . because he has
opposed any practice made an unlawful employment practice by this subchapter,
or because he has made a charge, testified, assisted, or participated in any manner
in an investigation, proceeding, or hearing under this subchapter.’

When deciding most statutory anti-retaliation claims, the federal courts generally utilize a specific order of proof.*
First, the plaintiff must first prove a prima facie case:

1. He/she was engaged in protected activity,
7. He/she suffered an "adverse employment action," and
3. A causal link exists between her protected activity and the adverse employment decision.’

The causal connection element of this prima facie case is usually proved circumstantially, as direct evidence of
retaliation is very rare. One frequently cited form of circumstantial evidence of a causal connection is the "temporal
proximity" or closeness of time between the protected activity and the alleged adverse employment action that tock
place in retaliation. If the plaintiff succeeds in proving the elements of a prima facie case of Title VII retaliation, the
burden shifts to the employer "to articulate some legitimate, nondiscriminatory reason" for the adverse employment
action. ; ' :

Even though the plain language of Title VII's anti-retaliation Opposition Clause requires the opposed underlying
action or practice actually be "unlawful" under Title VII, the courts have not required such a showing of actual illegality
as a matter of law. Rather, the federal courts have uniformly construed Title VII to protect employees that have an
"objectively reasonable" and "good faith" belief that the conduct about which they complained violated Title VII. The
Ninth Circuit Court of Appeals became the first federal appellate court to adopt the "objectively reasonable" standard
for "opposition" cases.6 Unfortunately, the Ninth Circuit has varied its interpretation of the "objectively reasonable"
standard. In some cases it has effectively charged complaining employees with knowledge of evidence indicating that
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